2 MINUTE GUIDE TO OFFERING EMPLOYMENT & PREVENTING ILLEGAL EMPLOYEES (WITH LINKS TO MYHRDEPT.C0.UK LETTERS AND FORMS)
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Poor recruitment creates poor performance. Inadvertently recruiting an illegal employee can also create a large fine from the UK Border Agency. This 2 minute guide covers the recruitment process from the point you decide to make an offer of employment. A separate 2 minute guide will soon be available on myhrdept.co.uk to handle the earlier stages of the recruitment process and will cover the advertising and interviewing stages. Subscribers to myhrdept.co.uk should use the contact us facility to discuss if necessary. 



  


 


 
Tips and Hints


- Seek and have regard to advice e.g. myhrdept.co.uk - subscribers should use the � HYPERLINK "http://www.myhrdept.co.uk/contactus" ��contact us facility�


- Where you have an insurance policy that includes employment protection always contact your insurer if you believe the case may result in a claim (or your insurance may be invalidated) 


- To avoid discrimination claims all employees legal right to work in the UK should be checked, not just those who are obviously not British citizens. 


- Where other conditions are placed on the offer of employment or the continuation of it care should be taken to ensure that information received is carefully considered in line with employment law.  For example: 


With respect to references employers must exercise reasonable care in giving and receiving references. These should be made in good faith and the receiving employer should reasonably satisfy themselves that a poor reference is probably true and that for the reasons given in the reference employment should be terminated or an offer withdrawn. This may require further investigations beyond simply accepting a bad reference at face value.


With respect to medical conditionality, employers should check that the employee’s condition does not constitute a ‘disability’ as is defined in the Equality Act. Refusing an employment without adequate investigation and consideration would constitute unlawful discrimination. 


If an employee is unable to produce evidence of qualifications claimed the employer should make reasonable enquiries of the qualification awarding body and even then ensure that either the qualification is necessary for the role; or that the false claim of the employee is likely to constitute a breach of trust.  


With respect to the above subscribers should � HYPERLINK "http://www.myhrdept.co.uk/contactus" ��contact us� for further advice and a bespoke letter for this purpose if this becomes necessary.  


- Good records of all communications are essential, including minutes of consultation meetings.  This paper trail is essential to show a fair process. 





  





Your role as manager


- When recruiting employees managers are obliged to ensure they see and keep copies of relevant evidence to work in the UK.


- Copies should be kept of all documents produced, both the content of the relevant page and the cover of the document. Recruiters are required to be reasonably certain that documents are genuine – see the � HYPERLINK "http://www.ukba.homeoffice.gov.uk/sitecontent/documents/employersandsponsors/preventingillegalworking/" ��UK Border Agency guidance� for more details on checks etc.    


- Employees must not be allowed to start work until List A or List B evidence has been seen, checked and copied. myhrdept.co.uk’s � HYPERLINK "http://www.myhrdept.co.uk/12270" ��offer letter� contains List A & B. 


- Where other conditions have been applied to the offer of employment (references, medicals etc) a reasonable amount of time should be allowed for these and the employee should understand the timescales. The manager has responsibility to set and monitor timescales and to ensure the consequences of non-compliance are understood.  


- If conditions are not met the withdrawal of employment may be considered, but subscribers should � HYPERLINK "http://www.myhrdept.co.uk/contactus" ��contact us� to discuss this before taking action. See also the hints and tips box adjacent. 


- Where List B evidence of the right to work in the UK is produced the employer should recheck the evidence and make fresh copies at least every year. Our list B recheck letter places a contractual requirement on the employee to reproduce the information, but this does not excuse the manager from also diarising the re-check. Without a re-check the statutory defence will be removed and the employer may be liable to fines and prosecution.   


  





  





Offering employment (temporary and permanent)


 





                                                                            





                                                                          








                                                    





    








                                                       














                           





                                                                    








Create the � HYPERLINK "http://www.myhrdept.co.uk/12270" ��offer letter� and � HYPERLINK "http://www.myhrdept.co.uk/7570" ��contract of employment� & send 2 copies to employee, retaining 1 for your records 





Was the offer conditional?  (on anything other than proving evidence of the employee’s legal right to work in the UK)





No 





Yes





Ensure employee knows when list A /list B evidence needs to be provided by (BEFORE) starting work.  





Satisfactory list A or B information provided?





Yes 





No  





Satisfactory references / other information received within a reasonable time?





Yes  - List B





Confirm employment � HYPERLINK "http://www.myhrdept.co.uk/156149" ��subject to annual re-check� – remember to diarise check and re-copy evidence





Employee cannot start work without providing evidence of entitlement to work in UK. � HYPERLINK "http://www.myhrdept.co.uk/contactus" ��contact us� to discuss





No 





Yes 





Confirm employment subject to contract terms (e.g. probation)





Confirm � HYPERLINK "http://www.myhrdept.co.uk/156238" ��using this letter�/ � HYPERLINK "http://www.myhrdept.co.uk/contactus" ��contact us� to discuss





No 





Yes  - List A





Review decision to offer employment. Do you wish to bring employment to an end/revoke offer?





If conditional upon production of additional information ensure employee knows deadline for producing evidence.





If conditional upon references, � HYPERLINK "http://www.myhrdept.co.uk/7829" ��use this letter� to request to request references. 
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